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HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACY 
LEGISLATION AMENDMENT BILL 2018 

Second Reading 
Resumed from an earlier stage of the sitting. 
HON NICK GOIRAN (South Metropolitan) [5.09 pm]: Prior to the interruption of debate for the taking of 
questions without notice, I was indicating to the house the plethora of areas within part 1 of the recently tabled 
report  by Associate Professor Sonia Allan that are relevant to the Human Reproductive Technology and Surrogacy 
Legislation Amendment Bill 2018. This is “The Review of the Western Australian Human Reproductive 
Technology Act 1991 and the Surrogacy Act 2008”, which the government previously kept secret and which has 
been available to members for a short time. I was encouraging members to have a look at several sections in part 1 
of this independent review, and I foreshadow to members where I would like to provide some analysis in due 
course. By way of summary, I intend to have a look at chapter 2, which deals with the regulatory system, and then 
move on to chapter 3, which discusses the evaluation of the regulatory system. In particular, I encourage members 
to familiarise themselves with recommendation 3, found on page 83. Before then, I think it will be necessary to 
have a look at chapters 4 and 5. 
With regard to chapter 4, the title is “Managing Information—Data Collection”. In particular, I would like to look 
at recommendation 14, found on page 114. I will then spend a moment looking at recommendation 20 on page 115. 
Findings 1 to 6 in chapter 5 are found on page 146. Recommendations 21 and 22 are on page 147. That is all under 
chapter 5, headed “Managing Information—Donor Conception and Current Issues”. 
Other chapters of part 1 of the report of the independent review that are relevant to the matters before the house 
include chapter 6, titled “Managing Information—Future Operation of the Donor Conception Register”. There in 
particular I would encourage members to familiarise themselves with section 6.4, titled “Access to information by 
all donor-conceived people?”, and subsection 6.4.1, titled “Current limitations in Western Australia”. A number 
of findings can be found on pages 179 and 180. Indeed, when I look at those pages, I note that there are some 
13 findings. On the following page, there is a number of recommendations and I would particularly like to look at 
recommendations 23 to 38, found on pages 181 to 183. 
In addition, there are other chapters in part 1 that will be relevant to consideration of the matters currently before 
the house. I particularly draw to members’ attention chapters 7 and 8. Chapter 7 is titled “ART Issues—Storage of 
Gametes and Embryos”. Section 7.8 is titled “Rights upon separation or divorce, death, or physical or mental 
incapacity, subsequent spouses, and other relatives”. That is found between pages 204 and 207. Chapter 8 will also 
be relevant to our consideration of the bill before the house. It is titled “ART Issues—Posthumous Use of 
Gametes”; paragraphs 1 and 2 can be found on page 216. If members have part 1 of the report readily available, 
the first two paragraphs on page 216 deal with the posthumous use of gametes, whether collected prior to or after 
death. That is prohibited in Western Australia. 
The PRESIDENT: I know the member has been through a range of matters that he wants to canvass in relation 
to this bill, but I particularly pick up on that last matter. Whilst you have the capacity during the second reading 
speech to broadly canvass a range of issues, I am not too sure about the direct link between that matter and the bill 
we are actually dealing with today, which I do not think references that matter; a future bill might do that. 
Hon NICK GOIRAN: Madam President, it is an excellent point that you raise, and I am happy to address it. 
One of the cases that has been rolled out by the government is the case of a single gentleman in Western Australia 
who would like to access this scheme but is unable to do so because of course, as we know, the current scheme does 
not allow single men to access surrogacy. In the case of this gentleman, he would like to posthumously use the 
reproductive material of his now-deceased wife. It is, indeed, a sad case, and maybe many members have received 
advocacy on behalf of this gentleman. One can certainly understand his desire to have another child, but the point 
and the relevance to the bill that is currently before the house is that the use of these gametes is presently prohibited 
under Western Australian law. You quite rightly point out, Madam President, that this is not a matter that is addressed 
by the bill, but if it is the government’s intention to address this gentleman’s situation, it will need to address this 
particular issue. Therefore, I strongly encourage members to familiarise themselves with part 1 of the report and 
particularly, as I was saying, the first and second paragraphs on page 216. In fact, perhaps I will take this opportunity 
to quote those two important paragraphs that are found in this independent review. For the benefit of Hansard, 
I am quoting from the first and second paragraphs of page 216 of part 1 of the independent review. It states — 

The HRT Act 1991 (WA) (HRT Act) provides that gametes of a person or embryos created with gametes 
cannot be used without their consent, and such consent must be in writing. 

There is a footnote that takes members’ attention to section 22 of the Human Reproductive Technology Act 1991, which 
is one of the two acts that the government seeks to amend with the bill before the house. The paragraph continues — 
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However, directions given by the Commissioner of Health pursuant to the HRT Act, further provide that 
any person to whom a licence applies must not knowingly use or authorise the use of gametes in an 
artificial fertilisation procedure after the death of the gamete provider. 

There is then another footnote, 477, which draws our attention to direction 8.9 of Western Australian 
Government Gazette 201 of 30 November 2004. The paragraph continues — 

This effectively prohibits the posthumous use of gametes in Western Australia, whether they were 
collected prior to or after death. 

The second paragraph continues — 
However, in cases that have lawfully engaged in the removal of gametes posthumously pursuant to the 
Human Tissue and Transplant Act 1982 (WA), — 

Reference is made there in footnote 478 to two Supreme Court cases, the first being S v Minister for Health (WA) 
[2008] WASC 262.  
The second case referred to is Re Section 22 of the Human Tissue and Transplant Act (WA); Ex parte M [2008] 
WASC 276. The second paragraph reads — 

However, in cases that have lawfully engaged in the removal of gametes posthumously pursuant to the 
Human Tissue and Transplant Act 1982 (WA), or where gametes or embryos have been stored prior to 
death, permission has been granted on occasion by the RTC — 

The RTC is the Reproductive Technology Council — 
and more recently it has been held by the Supreme Court, that the person wishing to use the gametes may 
remove them interstate to a jurisdiction in which their use is permissible. 

There footnote 479 refers again to a Supreme Court case, GLS v Russell-Weisz [2018] WASC 79. The reviewer 
concludes in the final two sentences in that paragraph — 

Importantly, the Supreme Court has also held that such removal to another state by a spouse/partner does 
not require the approval of the RTC under the current directions. The current law as interpreted by such 
common law decisions is discussed further below at 8.4. 

Due to time restrictions, I will not take us to 8.4 at this juncture. However, I encourage members to familiarise 
themselves with that portion of part 1 of the independent review, which, as I say, is plainly relevant to the matters 
currently before us, despite the false statements made by the Minister for Health to the media on 21 February this 
year when he suggested that the review report had nothing to do with the matters currently before the house. We 
now know that to be utterly false and, as I say, it is my intention to undertake a detailed analysis of each of these 
sections, which the health minister falsely told us had nothing to do with the matters before the house. 
Having looked at chapter 8, I will skip chapters 9, 10 and 11. I think the next chapter relevant to the matters before 
the house is chapter 12, titled “ART Issues—Other Matters that require further Consideration or Action.” In 
particular I would like to look at section 12.2. Members who have that report readily available will find it at 
page 276, where they will see the heading “Eligibility for ART (IVF) and age limits”. We should look at 
recommendations 62, 63 and 64. For the ease of members, they can be found on page 280. They are matters that 
we will need to consider in detail in due course. However, I think it gives members at least a flavour for how 
abundantly clear it is that the report tabled by the government most reluctantly and belatedly on 21 March this year 
is highly relevant to the matters before the house. As if that deceptive approach by the government was not bad 
enough, it has now morphed its approach to this legislation from a deceptive to a bullying approach. This is 
something I will not countenance. The government has had approximately 10 weeks to consider this relevant report 
in relation to the matters before the house. In contrast, the government thinks it is appropriate to give members 
approximately 10 days in which to digest this weighty report. The government gives itself 10 weeks but gives 
members 10 days. During that time, the government was saying, “No, we don’t have the report. We’re not going 
to release it. It’s not relevant”, and so forth. Now that the government has realised that it is completely relevant, it 
has given members very little time to digest these report volumes. It is rather ironic that moments ago, during 
questions without notice, a very good question was asked by Hon Aaron Stonehouse to the parliamentary secretary 
representing the Minister for Health. The answer given by the government in response to Hon Aaron Stonehouse 
is ironic in the sense that it said that these weighty documents had nothing to do with the matters before the house, 
but, nevertheless, it then referred to findings in this very report. For members who may have been away on urgent 
parliamentary business earlier this afternoon, Hon Aaron Stonehouse asked the parliamentary secretary 
representing the Minister for Health this question — 

I refer the parliamentary secretary to “The Review of the Western Australian Human Reproductive 
Technology Act 1991 and the Surrogacy Act 2008”, as tabled in the Legislative Council on 21 March 2019, 
our last sitting day. In light of the report having been presented to the minister in January this year, and 
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the minister having had two months in which to digest and consider its contents, and in recognition of the 
fact that it is a lengthy document, in excess of 600 pages, which deals with some particularly weighty moral 
and social issues, will the government, in good faith, move to delay debate on the Human Reproductive 
Technology and Surrogacy Legislation Amendment Bill 2018, rather than bring it on this week, to allow 
members sufficient time to properly consider the advice being offered? 

That is a very reasonable question by Hon Aaron Stonehouse. The government’s response was no—n-o spells no. 
That is what the government’s response was to Hon Aaron Stonehouse, who quite reasonably drew to our attention 
that the government has had the best part of 10 weeks to deal with this weighty report. But the government said, 
“No, we’re not going to delay the matter, even though other members have had approximately 10 days to deal with it.” 
The irony is that in its attempt to defend the indefensible, the government refers to findings in this very report. After 
saying no, the government’s answer was, and I quote from the parliamentary secretary’s response this afternoon — 

Western Australia’s exemption from the commonwealth Sex Discrimination Act 1984 has expired and 
the commonwealth has indicated that no further exemptions will be granted. The current bill primarily 
aims to achieve urgent amendments to enable fertility clinics and practitioners to provide services without 
discrimination. 

I pause there for a moment to say that, hardly taking a breath, the parliamentary secretary then launched into saying — 
Findings 5 and 8 of the review, in chapter 3, part 2, — 

I pause again. What is the parliamentary secretary referring to there? It was this weighty document here—part 2 
of the report, “The Review of the Western Australian Human Reproductive Technology Act 1991 and the 
Surrogacy Act 2008”, which was tabled on 21 March. She continued — 

recognise that our current laws are discriminatory and contrary to the commonwealth Sex Discrimination 
Act 1984. Finding 8 states that the bill before Parliament — 

… if enacted, would address some of the identified issues that require immediate attention. The 
proposed amendments are an important interim measure and first step in the law reform process. 

That must be very exasperating for Hon Aaron Stonehouse, who, quite reasonably, says to the government that 
with all its massive resources, “You’ve had the best part of 10 weeks to deal with these weighty documents and 
you’re giving us approximately 10 days to deal with it, and I’m simply asking you to provide a bit of 
consideration.” But the government said no. To add salt to the wound, the government proceeded to quote from 
the very report it previously said had nothing to do with the matters before Parliament. I say to members: do not 
believe a word that comes out of this government’s mouth. Time and again, bill after bill, it says one thing and, 
upon careful scrutiny and analysis, we find out that it is an entirely different situation altogether. This is appalling 
behaviour and conduct by this government. I share Hon Aaron Stonehouse’s exasperation about how this 
government has dealt with this piece of legislation. It is crystal clear to me that the approach by the government 
earlier this year was deceptive. The government is now taking a bullying approach and is saying that it is going to 
push this legislation through. That simply will not happen. I will not countenance the government having 10 weeks 
to digest this weighty report and giving us the best part of 10 days. As though that is not bad enough, the 
government has indicated that it is still considering its response to this report. The government has said to 
Hon Aaron Stonehouse that it will not defer consideration of this bill, and that he should look at findings 5 and 8, 
but at the same time it has said to the rest of us, “Sorry; we are still considering what our position is on this report.” 
The government cannot have it both ways—this report is either relevant or not relevant. The report plainly is 
relevant. If Hon Aaron Stonehouse is asking for a bit of time to digest this report, that is not unreasonable. 
I add that members who have been following this debate closely might be familiar with questions that have been 
asked by my good friend Hon Tjorn Sibma, who is currently away on urgent parliamentary business. He has been 
trying to get the government to release the legal advice that the government says provides the urgent impetus for 
this legislation to be bulldozed through the Legislative Council. However—surprise, surprise—the government 
has said it will not release any of that information. That makes us wonder why not. Could it be that there is some 
important information in that legal advice—as there is in these two weighty volumes that the government was 
protesting in February it would not release because it had nothing to do with the bill before the house? Therefore, 
I would encourage Hon Tjorn Sibma to continue to pursue the government to release that information. 
As I said in my introductory remarks earlier this afternoon, since this matter was last before the house on 21 February, 
fresh evidence and new evidence is now before the chamber. I intend to undertake a detailed analysis of both the fresh 
evidence and the new evidence. However, of course I will first need to complete my analysis of the existing evidence 
and where I was up to on 21 February this year. On that occasion, I was drawing to members’ attention an excellent 
report that had been prepared in South Australia. This report goes to the issue of why, in my view, criminal record 
checks are necessary if surrogacy is to continue in our state. Members will be aware that I have placed on the 
supplementary notice paper a proposed amendment that deals with this issue. When I spoke on 21 February, I took 
members through a number of what I would describe as high-profile but very despicable cases that indicate why 
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criminal record checks are necessary in surrogacy matters. I refer to a South Australian review dated January 2017 
that was prepared by Dr Sonia Allan for the South Australian Minister for Health and Wellbeing. The report is 
entitled “Report of the review of the Assisted Reproductive Treatment Act 1988”. Chapter 3.6 at page 69 of the 
report is entitled “Screening Applicants for Risk of Harm to a Child(ren)” and states, in part — 

The welfare of the child provision often also invokes screening applicants for A.R.T. to assess a person 
(or couple’s) ability to provide an acceptably safe, stable, and healthy family environment for any child 
that may be born to them following treatment. The process of screening in this regard often draws upon 
an ‘acute… aware[ness] of factors, that may impede a person’s ability to fulfil these obligations…’, and 
requires consideration of whether any child born as a result of the provision of A.R.T. might be at 
significant risk of physical harms, such as physical and/or sexual abuse, neglect, family violence, and/or 
drug or alcohol problems; and/or psychological harms, such as being at risk of exposure to any of the 
above forms of violence, neglect or abuse, or where other family factors, such as mental illness or 
addiction, may affect a child’s well-being. 
In South Australia, some ‘screening’ provisions intended to protect the welfare of any child born as 
a result of A.R.T. were removed in 2010 when the Code of Ethical Clinical Practice was repealed. This 
included requirements that a person wishing to access A.R.T., and their partner (if any), sign a statutory 
declaration concerning whether they had prior criminal convictions, child protection orders, mental health 
issues, or drug use. 

That was the preliminary analysis by Sonia Allan—who is, of course, the same reviewer as we had in 
Western Australia—of the South Australian act with respect to the welfare of the child. That sets out in a nutshell 
why we need to have screening. Screening has been contemplated in several jurisdictions. As I have mentioned 
previously, Victoria already has such a regime in place. Another reason that we might want to support the screening 
of applicants in this type of situation is set out at page 88 of that review document. On 21 February, I indicated to 
members who are keen to follow the debate that it would be handy to have that particular document available. 
Page 88 is headed “A History of Violent or Sexual Offences” and looks at the effect upon a child of violent or 
sexual offences. The reviewer states, in part — 

Exposure to crime and violence can have a severe and long lasting impact on a child’s subsequent 
development, influencing their physical, social and psychological functioning. 

The footnote refers to — 
Australian Institute of Criminology, Australian Crime Facts and Figures 2011, Chapter 8: Spotlight on 
Child Victims—crime and child maltreatment, 

It goes on to make reference to the relevant website. I draw that to members’ attention if they want to look at that. 
The reviewer goes on to say — 

The Australian Bureau of Statistics reports that in most cases of assault and sexual assault, the offender 
is known in some way to the victim. This is especially true for children as the reliance they have on others 
to meet their primary needs makes them particularly vulnerable to victimization from people known or 
related to them. Given that abuse commonly occurs within families there is a role for A.R.T. providers 
and the State in managing that risk where possible to preserve the welfare provision. 

The reviewer goes on at pages 89 and 90 to look specifically at child protection issues. This was, of course, given 
my role as shadow Minister for Child Protection, a section of the South Australian review that particularly piqued 
my interest. At page 89, the reviewer says — 

Child protection notifications are often raised when there is concern that a child has been, is being, or is 
likely to be, abused, neglected, or otherwise harmed. Such issues may include family situations involving 
domestic violence, mental health issues, substance abuse, neglect, and maltreatment. In most cases, child 
protection matters are dealt with by statutory child protection services in each state or territory, and the 
majority of cases are managed through health and other therapeutic interventions. Less than 10 per cent 
of all child protection matters in Australia involve the prosecution of an offender through the criminal 
justice system. This in itself explains the call for separate discussion and/or checks of whether child 
protection orders have been made, as criminal record checks would not identify the majority of such cases. 

The reviewer has drawn people’s attention to chapter 8, “Spotlight on child victims—crime and child maltreatment”, 
of the Australian Institute of Criminology’s “Australian crime: Facts & figures: 2011” of March 2012. When the 
South Australian reviewer looked at the issue of screening, why screening is important and why people might 
consider it appropriate to do screening for applicants for surrogacy, she took on board some information from the 
lived experience of donor-conceived people who, in fact, have suffered abuse. This can be found on page 71 of 
the South Australian review. I encourage members to familiarise themselves with it. I quote from that page — 

Submissions also pointed to the lived experiences of people who had suffered abuse. Damian Adams said: 
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I am involved in numerous support groups and networks for donor-conceived people around the 
world. It is often regarded in the public eye that donor-conceived people must be doing well in 
their homes because they were wanted and their parents went to great lengths to have them. While 
that may be true in many cases, it does not erase the fact that there have been numerous stories 
told by adult donor-conceived people whereby they have been raised in abusive (physically, 
mentally and sexually) households. This is also certainly true for families in the general 
community. However, the child welfare paramountcy principle and the publicly funded nature 
of the treatment installs a duty of care onto the state. It is the morally and ethically correct thing 
to do to reintroduce screening of patients in an attempt to reduce the number of abusive incidences. 

As I said, that was submission 34 to the South Australian review that looked at the issue of screening. This is one 
of the submissions that provided support for the screening of the risk of harm to children. In addition to that, we 
must also consider the involvement of third parties to the surrogacy arrangement or scheme. The involvement of 
third parties—for example, the state and health professionals—creates an obligation to screen. If the state and 
health professionals were not involved in the process, the obligation would fall away. The involvement of 
third parties creates, in my view, and in the view of many others, the duty to screen. What Sonia Allan, the reviewer, 
had to say about this matter in the South Australian review can be easily found at section 3.6.2 on page 72 of the 
report. There she states — 

The involvement of third parties such as the state and health professionals led a number of people to note 
that paramountcy of the child provision includes an obligation on such parties not to provide A.R.T. and 
therefore access to children, when a significant risk of harm to children may exist. The International 
Social Services submitted: 

Paramountcy of the welfare of the child in [A.R.T.] poses the existential dilemma of whether 
screening the prospective parent[s] is in a child’s welfare interests, if that process results in that 
child not being born. However, in the case of A.R.T. prior to the screening of the applicant, the 
child does not exist. The child’s life is being deliberately brought into being [by]… medical staff 
in response to an applicant’s desire. Therefore, when considering a child’s welfare being 
paramount, it seems logical that there is an obligation to screen. 

Reference is made to submission 72 from the International Social Services to the South Australian review. It 
would appear that in the case of the South Australian review, the majority of submissions had a clear preference 
for some kind of screening to occur. I draw to members’ attention the remarks made on page 84 by the reviewer, 
who spent quite a bit of time in chapter 3 of the report of the South Australian review to look at the issue of the 
welfare of the child. After setting out all the various arrangements, including what exists in different states and 
international jurisdictions, at section 3.6.7 the reviewer embarks on a discussion of her views about this issue. 
I highlight for members one particular sentence that is outlined by the reviewer, which can be found on page 84, 
in which she states — 

In the majority of submissions that addressed the paramountcy of the welfare of the child principle there 
was a clear preference for some kind of screening to occur to protect children from risk of harm. 

The reviewer undertakes some kind of comparison of the various jurisdictions and notes that under the Victorian 
regime or scheme, it is mandatory for criminal record and child protection order checks to be done for all ART 
treatments. Victoria goes one step further than what I am proposing in my amendment to the legislation. I am 
simply saying that it should be relevant and applicable in surrogacy arrangements, but in Victoria they go so far 
as to make it applicable for all ART treatments. In that respect, I draw members’ attention to pages 76 and 77 of 
the reviewer’s report of the South Australian legislation where a very useful summary sets out how it is undertaken 
in Victoria. The reviewer states — 

Victoria requires screening by way of criminal record and child protection order checks. There are legal 
presumptions against treatment when 1) a criminal record check specifies that charges have been proven 
against a woman or her partner for a sexual offence or violent offence; 

I note that reference is made to section 14(1)(a) of the Victorian legislation, the Assisted Reproductive Treatment 
Act 2008. The reviewer then refers to the second legal presumption. At page 76, the review reads — 

… 2) there has been a child protection order made removing a child from the custody or guardianship of 
the woman or her partner. 

There, reference is made to section 14(1)(b), not to be confused with the earlier section that I was referring to, 
which was section 14(1)(a). 

The reviewer goes on to say — 
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Refusal of treatment may also occur if a registered A.R.T. provider or doctor reasonably believes that 
a child that may be born would be at risk of abuse or neglect. 

Reference is made to section 15(1)(c) of the Victorian legislation. The review continues — 

If there is ‘presumption against treatment’, or refusal of treatment because of a reasonable belief 
concerning risk of abuse or neglect, an application for review may be made to the Victorian Patient 
Review Panel (PRP). Such proceedings are not open to the public and are conducted with minimum 
formality. Applicants do not have a right to be legally represented without leave from the PRP. Within 
14 days after the hearing, the PRP must give the applicant written reasons for its decision. PRP decisions 
are reviewable by the Victorian Civil and Administrative Tribunal (VCAT). Research conducted in the 
course of the review revealed that the VCAT review process does not always lead to overturning of 
PRP decisions as was submitted to this review. 

In particular, the reviewer referred to the Victorian case of TRV v Department for Health and Human Services 
(Human Rights) [2015] VCAT 1188, which was decided on 5 August 2015. The reviewer goes on to explain 
concisely how the Victorian screening process works. The review reads — 

The quasi-judicial review system adopted reflects the view of the VLRC — 

That is, the Victorian Law Reform Commission — 

that such a system would ‘implement a fair and transparent process that enables a clinic to investigate concerns 
about risks to children on a case by case basis and according to identifiable and established risk factors…’ 
Note the VLRC had recommended a statutory declaration system concerning criminal records and child 
protection orders; the criminal record and child protection order checks were introduced by Parliament. 

Regarding what ‘identifiable and established risk factors’ may be taken into account, VCAT has stated that: 

…The following factors were identified [in the VLRC Report] as relevant factors to consider 
when assessing the risk of harm: 
a. physical violence by a person or couple applying for treatment; 
b. sexual violence by a person or couple applying for treatment; 
c. risk of emotional abuse or neglect; 
d. physical or psychiatric illness of a person or couple applying for treatment; 
e. any intellectual disability of a person or couple applying for treatment; 
f. ‘some other problem’ that raises a doctor’s concern about a person or couple’s 

capacity to care for their child; 
g. previous child neglect by a person or couple necessitating the removal of a child(ren) 

from his or her care; and 

h. domestic violence between the parents. 
Reference is made to a couple of cases from Victoria: the TRV case from 5 August 2015 that I referred to earlier, 
and also another case—Patient Review Panel v ABY and ABZ [2012] VSCA 264. 

The reviewer goes on to say at page 77 — 

The Victorian ART Act does not permit the PRP — 

The PRP is the Victorian Patient Review Panel — 

to take into account factors that come within s 5(e), namely, discrimination on the basis of sexual 
orientation, marital status, race or religion. It is also not open to the Tribunal to take into account poverty, 
as this is not an ‘identifiable and established’ risk factor for harm to children. In addition, the presence of 
a physical or psychiatric illness, an intellectual disability or ‘some other problem’ that raises a doctor’s 
concern about a person’s capacity to care for a child, does not alone create a barrier to treatment. 

While clinics must comply with relevant legislation and regulations, specific auditing in relation to 
criminal record or child protection order checks, or of refusals based on other factors, does not currently 
take place. VARTA reported to me that it is considering including auditing provisions within its 
conditions for registration. 

This is the analysis or summary that has been provided by Sonia Allan of the regime in Victoria, where it is 
mandatory for all assisted reproductive technology treatments—not just surrogacy applications—to be subjected 
to a criminal record check and a child protection order check. 
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In Sonia Allan’s review of the South Australian legislation, she compared and contrasted that legislation with the 
Victorian legislation and identified some problems with the Victorian system. Members will need to give that 
some consideration as they contemplate whether they wish to support amendments to allow for screening, and 
whether the problems that have been articulated here at this particular point are weighty enough to override any 
child protection concerns. 

The concerns the reviewer has with the Victorian regime are summarised at pages 78 and 79 of the South Australian 
review. I will quote a few sections of what she had to say. At page 78, she says — 

A study conducted by DeLacey et al. revealed that although Victorian IVF counsellors saw the process 
where a woman (or her partner) met the criteria for a presumption against treatment as straightforward—
in that they were able to inform the person(s) treatment could not be offered, and provide support if they 
wished to appeal to the PRP—they also experienced difficulties in relation to the system. Counsellors 
reported people could be ‘quite angry and quite abusive, particularly if they feel that they’ve been 
convicted and they’ve paid their price’ and felt they were being unjustly punished again. 

Although it is perhaps understandable that a person in that situation might feel angry because they were convicted 
and have already paid the price for their crimes, that understandable reaction ought not override the duty of the 
state and medical professionals to protect the welfare of the child whose creation is being sought. It is 
understandable that people might react in that way; however, an emotive response by the people in question cannot 
be the paramount consideration when we are considering screening. It should be only a secondary or perhaps even 
a tertiary consideration. The reviewer goes on to say — 

In addition, there was concern about checks revealing other crimes which did not fit the legal criteria for 
a presumption against treatment that were nonetheless concerning from a welfare perspective—for 
example, convictions for drug trafficking. While it was noted that counsellors could request 
a presumption against treatment in such cases, some counsellors reported considerable professional 
conflict in doing so, particularly as they would be named on the application. They called for a more 
nuanced approach to screening for the welfare of the child. 

I do not agree with that. I do not think we should take a nuanced approach to child protection matters, as was 
suggested in the South Australian review, but we will unpack that a little more in due course. 
The reviewer continues — 

Discussion of the system in the popular media also reports feelings ranging from dissatisfaction to anger. 
Imposing criminal record and child protection checks on all A.R.T. applicants has been criticised by 
patients and clinicians as burdensome, expensive, and discriminatory. 

The reviewer further goes on to say — 
In addition, with thousands of couples seeking IVF treatment each year, questions have been raised, not 
only about the revenue that such checks must raise, but about whether the police resources are available, 
and should be used in such a manner. 

Sitting suspended from 6.00 to 7.30 pm 
Hon NICK GOIRAN: Prior to the interruption of the debate for the dinner suspension, I was taking members 
through the issue of screening. Members will be aware that an amendment in my name on the supplementary 
notice paper, which I have foreshadowed, deals with the issue of screening. I was looking at what Sonia Allan said 
about the issue of screening and the welfare of children and why criminal record checks and child protection order 
checks can be argued to be necessary. We are looking at what she said specifically about a report that she prepared 
for South Australia. Those who are following the debate will know that, according to the Minister for Health, we 
cannot look at “The Review of the Western Australian Human Reproductive Technology Act 1991 and the 
Surrogacy Act 2008” report tabled on 21 March this year because if we looked at that report, we would not find 
anything, according to the minister. He told the people of Western Australia that nothing of relevance is in that 
report, so we must not look at that particular document. If we want to find out what Sonia Allan has to say about 
screening, we do not look in that document, according to the health minister; we need to look at other documents 
on the public record. One of those other documents in which Sonia Allan specifically deals with the issue of 
screening and the welfare of children is her report on the review of the South Australian legislation. On pages 78 
and 79, under the heading “Chapter Three: Paramountcy of the Welfare of the Child”, the reviewer states — 

Media reports have reported refusal regarding overseas record checks due to a lack of resources which at 
times has led to significant delay or an inability to undergo treatment even when there is no criminal history. 

The reviewer is referring to the situation with the Victorian legislation, the Assisted Reproductive Treatment Act 2008, 
which deals with screening and record checks. The reviewer contrasts that with the New South Wales situation. 
What the reviewer says in chapter 3 of the report is very brief. I do not propose to quote the entire thing; however, 
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one of Sonia Allan’s sentences about screening and the like in New South Wales shows that its scheme is unlike 
Victoria’s, which has had a system in place for an extended time. Indeed, the Victorians have had that system of 
checks for more than 10 years. On page 79 of the report, the reviewer states — 

The New South Wales health department last considered the issue of screening for risk of harm to children 
to be born as a result of A.R.T. in 2003, and decided not to mandate screening criteria. 

As I understand it, that remains the case in New South Wales. I note that that review was done as far back as 2003. 
I would like to think that our robust system of child protection and checks and the like has moved on significantly 
in the past 16 years. Although, ultimately, it is a matter for those in New South Wales, I certainly would not want 
us to be following in its footsteps when, clearly, Victoria has a superior system of checks for surrogacy, particularly 
with child protection. Interestingly, the reviewer’s preferred model is the United Kingdom model, having looked 
at the Victorian model, which has a regime that requires the submission of criminal checks and child protection 
order checks for all assisted reproductive treatment procedures and compared that with the New South Wales 
model, which has no such system. On page 79 of the report, the reviewer states — 

The United Kingdom provides an example of a middle ground, or more nuanced approach, when 
compared to Victoria and New South Wales. The Human Fertilisation and Embryology Act 1990 provides 
that ‘a woman shall not be provided with treatment services unless account has been taken of the welfare 
of any child who may be born as a result of the treatment (including the need of that child for supportive 
parenting), and of any other child who may be affected by the birth.’ 

Specifically, the reviewer draws people’s attention to section 13(5) of the United Kingdom’s Human Fertilisation 
and Embryology Act 1990. On page 80 of the report, the reviewer states — 
This provision is also repeated in licence conditions for all A.R.T. providers. The Human Fertilisation and 
Embryology Authority (HFEA) then provides comprehensive guidance on the scope of the welfare of the child 
provision, and how it should be applied, within its Code of Practice. The HFEA also provides a form that all 
providers of treatment must use on which the outcomes of the assessment must be recorded, and that may be 
audited from time to time. The factors the HFEA requires all clinics to consider and record are noted in Table 2 … 
Under the heading “Factors to be considered for the welfare of the child”, the reviewer outlines the HFEA guidance 
note that states — 

• The centre should consider factors that are likely to cause a risk of significant harm or neglect to any 
child who may be born or to any existing child of the family. These factors include any aspects of 
the patient’s or (if they have one) their partner’s: 
a) past or current circumstances that may lead to any child mentioned above experiencing serious 
physical or psychological harm or neglect, for example: 

i) previous convictions relating to harming children 
ii) child protection measures taken regarding existing children, or 
iii) violence or serious discord in the family environment 

b) past or current circumstances that are likely to lead to an inability to care throughout childhood 
for any child who may be born, or that are already seriously impairing the care of any existing child 
of the family, for example: 

i) mental or physical conditions 
ii) drug or alcohol abuse 
iii) medical history, where the medical history indicates that any child who may be born is 
likely to suffer from a serious medical condition, or 
iv) circumstances that the centre considers likely to cause serious harm to any child 
mentioned above. 

The HFEA guidance note quoted under “Factors to be considered for the welfare of the child”, continues — 
• When considering a child’s need for supportive parenting, centres should consider the following 

definition: 
‘Supportive parenting is a commitment to the health, wellbeing and development of the child. It is 
presumed that all prospective parents will be supportive parents, in the absence of any reasonable 
cause for concern that any child who may be born, or any other child, may be at risk of significant 
harm or neglect. Where centres have concern as to whether this commitment exists, they may wish 
to take account of wider family and social networks within which the child will be raised.’ 
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The reviewer has proposed this nuanced approach, which is the approach taken in the United Kingdom and is 
different from the fully mandated model in Victoria and the effectively non-existent model in New South Wales. 
As I have mentioned previously, this is not what I would consider to be the gold standard, because in Victoria it is 
mandated across the board, whereas in the United Kingdom it appears that the onus is on the treatment provider to 
make inquiries of the patient and their partner. I note that for the purpose of the review, the reviewer, Sonia Allan, 
recommends the UK approach. If members are interested in that, I draw their attention to page 91 of the review, 
where the reviewer effectively concludes her examination of this issue of screening and the need for it by saying — 

Having considered all such things in detail, I recommend that a system similar to that found in the 
United Kingdom be implemented in South Australia. I recommend that the Minister should develop 
a directive that must be adhered to as a condition of registration, which stipulates criteria that must be 
discussed in relation to the welfare of the child, and sets out the process to follow when having the 
discussion. However, in addition, I recommend that there be explicit options and processes included for 
clinicians and/or counsellors to seek support and advice from experts, agencies or authorities (such as 
Families SA), as well as the ability to obtain further information via criminal record, child protection, 
ANCOR, or other checks if needed in individual cases. Like the UK. there should also be a form that all 
providers of treatment must use on which the outcomes of the assessment must be recorded, and that may 
be audited from time to time. This approach would create a consistent baseline for all A.R.T. clinics to 
engage in open dialogue with applicant(s) about areas of known risk to children, and enable decisions to 
be made to delay or refuse treatment if a significant risk is identified. The directive should also require 
referral of the applicant to appropriate support services if needed (for example drug, alcohol, family 
violence, mental health services, or otherwise). 

That is the recommendation that the reviewer, Sonia Allan, made when she looked at the South Australian system 
and compared and contrasted the Victorian and New South Wales systems and her preferred approach, which is 
that in the UK. The question that needs to be considered by members is that if we were to do this in 
Western Australia, would we follow the recommended approach of the United Kingdom? I hasten to add that that 
is not my recommendation. My recommendation is that we look at the Victorian model. But if members are more 
inclined to follow the model proposed by the reviewer, Sonia Allan, which is the UK approach, we need to ask 
whether the approach taken in the United Kingdom has had any problems. Helpfully, in the review of the 
South Australian situation, when looking at this issue, Sonia Allan sets out some of the concerns that people have 
expressed about the approach in the United Kingdom. I recommend that members familiarise themselves with 
page 81 of that review report. At that point in the report, which once again is under the heading “Chapter 3—
Welfare of the Child”, the following remarks are made. I quote from the report at page 81 — 

A study conducted by Lee et al. provides insight into the early operation of the UK. regime. 

That review was a study undertaken by Lee, Macvarish and Sheldon, and the name of the study was “Welfare under 
the Human Fertilisation and Embryology Act: The New Law—Summary of Findings”, and it was from 
September 2012. At page 81, the reviewer says — 

They found that the number of prospective patients deemed to raise ‘welfare of the child concerns’ in the 
UK remains small; that very few people are subject to further investigation, and even fewer are denied 
treatment. Nevertheless, Lee et al. found that despite the low number of formal cases concerning a risk to 
the ‘welfare of a child’, there was widespread concern about the issue. They said: 

…most reported that the vast majority of patients were ‘normal’, but this co-existed with an 
often overtly expressed sense that ‘you can never know’ or ‘you can never prove it’. The study 
detected the significance of the spectre of the paedophile, as a person hardly ever encountered 
but whose threat nevertheless creates a powerful rationale for pre-emptive action. 

In relation to the UK screening method, some counsellors and nurses expressed concern that people may 
not be honest if they had a conviction for sex offending ‘ten years ago’, and questioned whether it would 
be possible and/or preferable to do criminal record checks. In addition, despite the defined process, some 
staff reported struggling to work out how to resolve the small number of ‘difficult cases’ they experienced. 

The review provides some examples of such cases and some of those cases were provided in the study report. In 
particular, it draws our attention to three such cases, but I will just highlight two of them. I quote the summary of 
the first case — 

… a male patient in his 20s who disclosed a conviction for a sexual offence against a child when 
a teenager. The clinic was willing to treat him and his partner, subject to social services providing an 
assessment that he no longer posed a risk to children. The social services would not provide a judgement 
prior to any pregnancy being achieved or a child being born. The couple did not receive treatment. 
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The second of the three examples provided was — 

A male patient had a spent criminal conviction for a violent crime (not related to harming a child), but it 
could not be established whether his crime had been triggered by mental illness. Treatment did not 
proceed. 

They are some examples of what has taken place in the United Kingdom with its screening method, which is the 
methodology or model being recommended by Sonia Allan in her report on the South Australian legislation. In 
the end, it really seems to me that we are left looking at either the Victorian model or the UK model. Some have 
said that the Victorian model might create some anger, frustration or burden in the sense that people who have 
already paid for their crime, having been convicted, served their sentence and so forth, feel some anger and 
frustration that it is still being held against them. That is one set of circumstances to weigh up and deal with. 
Alternatively, we have the United Kingdom model, which is referred to by the reviewer as the more nuanced 
model, under which the onus is shifted onto the treatment provider. We are left with a situation in which people in 
the United Kingdom have said, “You never really know.” Of course, we also have the added problem of whether 
the person is being honest when we ask them to disclose any previous convictions. That would be one of my 
concerns if we were to follow the United Kingdom model and why I prefer the Victorian model. 

I should also add that my amendment on the supplementary notice paper relates only to surrogacy arrangements. 
That is unlike Victoria, where it applies to all assisted reproductive technology treatments. Members at this time 
should contemplate the point that if they have any concern that the Victorian model is deemed to be burdensome 
in any way, it is important for them to understand that this amendment would relate only to surrogacy applications. 
It is not intended to relate to all ART procedures, as is the case in Victoria. Therefore, I argue that it is less 
burdensome than the Victorian model. If members want to have a debate on another day about whether it should 
apply to all ART matters, we can do that on another occasion. But the bill before the house looks to address 
surrogacy arrangements, so my amendment simply looks at that category of individuals who might apply for such 
an arrangement. 
At the end of the day, in my view, the child welfare paramountcy principle means that we should know about child 
protection orders and we should know about the criminal records of people who seek to have the state and medical 
professionals intervene and assist them in the reproduction process. That is why, as I indicated earlier, my 
amendment is modelled on the Victorian legislation. Indeed, when I instructed Parliamentary Counsel on the 
preparation of that amendment, I was quite specific in mentioning the Victorian Assisted Reproductive Treatment 
Act 2008 as the model for my amendment. In the research that I have done, it appears to be a model that is working 
well. It will, therefore, be necessary for members to familiarise themselves with the provisions in the Victorian 
legislation that deal with screening. The best place to start is section 42 of the Victorian legislation. It is the basis 
for the model that I am proposing we give serious consideration to for our own regime here in Western Australia. 
Section 42 is titled “Application of general requirements for treatment to surrogacy arrangement”. In particular, 
I want to highlight sections 42(a) and 42(b). Section 42 states — 

For the purposes of applying Division 2 of Part 2 to a treatment procedure carried out under a surrogacy 
arrangement— 

(a) the requirement that a criminal records check be sighted by the counsellor applies to a criminal 
records check for each party to the surrogacy arrangement; and 

(b) the requirement to give permission for a child protection order check to be conducted applies to 
all parties to the surrogacy arrangement; … 

That is merely one section in the Victorian legislation that goes to the heart of the screening process. It is also 
necessary for members to be familiar with sections 11(c) and 11(d), which deal with the requirement for consent, 
that counsellors must sight criminal record checks, and that the woman and her partner must provide permission 
for a child protection order check to be conducted in relation to the woman and her partner. Under the heading 
“Requirements as to consent”, the legislation states — 

(c) must include a statement by the counsellor who provided counselling to the woman and her 
partner, if any, under section 13 that the counsellor has sighted a criminal records check in 
relation to the woman and her partner; 

(d) must be accompanied by permission from the woman and her partner, if any, for a child 
protection order check to be conducted in relation to the woman and her partner. 

In addition, sections 12, 14 and 15 encapsulate the regime in Victoria—that is, the regime that requires child 
protection order checks and consent to a criminal record history check. Specifically with regard to child protection 
order checks, section 12(2) states — 
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The registered ART provider must ask the Secretary to the Department responsible for providing child 
protection services to prepare a statement that includes— 

(a) details of whether a child protection order has been made removing a child from the person’s 
custody or guardianship; and 

(b) if a child protection order has been made removing a child from the person’s custody or 
guardianship, details of that order, including when and the period for which the order was made. 

At this time, we do not need to look at section 13. However, section 14 is relevant. It looks at the presumption 
against treatment in the event that one of these criminal record checks or child protection order checks identifies 
something of concern. Section 14 states — 

(1) This section applies if— 
(a) a criminal record check specifies that— 

(i) charges have been proven against a woman or her partner for a sexual offence referred to in 
clause 1 of Schedule 1 to the Sentencing Act 1991; or 

(ii) the woman or her partner has been convicted of a violent offence referred to in clause 2 of 
Schedule 1 to the Sentencing Act 1991; or 

(b) a child protection order check specifies that a child protection order has been made removing 
a child from the custody or guardianship of the woman or her partner. 

(2) A presumption against providing a treatment procedure applies to the woman. 
(3) If, under subsection (2), a presumption against providing a treatment procedure applies to a woman 

a registered ART provider must not provide a treatment procedure to the woman. 

The relevant subsection in section 15 is subsection (2), under the heading “Application for review”. Although 
applicants in Victoria need to be subjected to a criminal record check and a child protection order check—both of 
those checks need to occur and the counsellor must sight them and make a statement that they have sighted them—
a process of review is available in the Victorian scheme. Section 15(2) of the Victorian Assisted Reproductive 
Treatment Act 2008 sets that out clearly. It states — 

After considering an application for review made under this section, the Patient Review Panel may decide 
that there is no barrier to the person undergoing treatment procedures generally or a treatment procedure 
of a specified kind. 

It is possible for the Patient Review Panel to inject itself into a matter if it is deemed that there is any need to do 
so or any complaint, and the like. In effect, that is what the Victorian screening scheme looks like. The relevant 
sections are 11, 12, 14, 15 and 42. 

My amendment on the supplementary notice paper is fairly straightforward, if I may say, and if members have the 
opportunity to look at the supplementary notice paper, they will see a proposal to insert new clause 17B. I am 
looking to insert new clause 17B to amend section 17 of the act to be amended. That would see the insertion of 
a definition for an assessment notice. The definition of the assessment notice would be — 

… the meaning given in the Working with Children (Criminal Record Checking) Act 2004 section 4. 

In essence, the main provision of the amendment would require that the Reproductive Technology Council, which 
is the council under our scheme in Western Australia that makes these determinations, would need to be satisfied 
that each of the arranged parents and the birth mother has a current assessment notice under section 12(1) of the 
Working with Children (Criminal Record Checking) Act 2004. In addition, an arranged parent or a birth mother 
would be taken to be a person who carries on or proposes to carry on a child-related business for the purposes of 
divisions 1 and 2, part 2, of the Working with Children (Criminal Record Checking) Act 2004. They are basically 
the substance of my amendment on the issue of screening.  

In various discussions that I have had with members, understandably, queries have been raised about why we 
would apply the working with children check system to a surrogacy application. That is a fair question to ask. The 
simple explanation is that that arose out of discussions with parliamentary counsel. My instruction was that I would 
like to mirror the Victorian scheme. It seems to me eminently sensible that people wanting to apply for a surrogacy 
arrangement should consent to a criminal record check and a child protection order check. In Western Australia, 
we do not really have those child protection order checks per se, not in the same way the Victorians do, and so 
understandably we cannot mirror word for word the Victorian legislation in our own legislation. One mechanism 
that would address that, which is already in existence in Western Australia, is our working with children checks, 
and that would effectively kill two birds with one stone. In a nutshell, if somebody is able to get a working with 
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children check card, then that information would be known to the Reproductive Technology Council when it 
considers the application of those individuals for a surrogacy arrangement. 

It seems to me that it is indeed prudent that while we consider the government’s request to broaden access to 
domestic altruistic surrogacy, we would balance that with any additional safeguards that we deem appropriate. It 
is already the case that section 13 of our legislation in Western Australia, the Surrogacy Act 2008, states — 

In deciding whether to make a particular decision concerning a parentage order or proposed parentage 
order about a child, the court must regard the best interests of the child as the paramount consideration. 

This is very important, because this is not something that is in place in another jurisdiction, whether it be Victoria, 
New South Wales, the United Kingdom or any of the other various jurisdictions that we might quite rightly want 
to know more about and mirror some of the good things in their scheme. That is not the case with section 13, which 
is already in place in Western Australia. It is already the case that the court must regard the best interests of the 
child as the paramount consideration. That was already the case when this legislation was first put in place some 
10 years ago by the houses of Parliament in Western Australia. My view is that the involvement of third parties in 
surrogacy arrangements, such as state and health professionals, means that the child welfare paramountcy principle 
installs a duty of care on the state to minimise the risk of harm to a child who is subject to a surrogacy arrangement. 
My amendment on the supplementary notice paper, in the form of new clause 17B, would ensure that in order for 
the Reproductive Technology Council to make a decision on an application for a surrogacy arrangement, it 
must be satisfied that each of the arranged parents and the birth mother has a current assessment under the 
working with children legislation in our state. The current assessment notice requirement would of course be 
in addition and further to the requirements that are already set out in regulation 5 of Western Australia’s Surrogacy 
Regulations 2009. A number of safeguards are already in place, but my question to members is: if it has worked 
well in Victoria, and that would be the gold standard of child protection in these matters, why would we not want 
to mirror that legislation? As I said, this amendment is in line with the Victorian surrogacy legislation, which 
requires all applicants of assisted reproductive technology and all parties involved in a surrogacy arrangement to 
provide a criminal record check and consent to a child protection order check. 

In my research I was interested to note that when the Victorians brought this particular provision with regard to 
screening and the like into place, a statement of compatibility was provided during the second reading speech by 
the then Attorney-General Rob Hulls. The statement of compatibility was necessary because of the Victorian 
human rights charter. On 10 September 2008, in the Legislative Assembly of Victoria—for the benefit of Hansard, 
I am quoting from page 3438 of that Victorian Hansard—some nearly 11 years ago, he says — 

The requirements to provide a criminal records check and consent to a child protection order are 
reasonable given the important purpose of protecting the child to be born from ART. The interference 
with privacy is proportionate to the purpose, and is not arbitrary or unlawful. 

In our state, in order to decide an application for an assessment notice under section 12(1)(a) of the Working with 
Children (Criminal Record Checking) Act of 2004, the CEO must make a criminal record check in respect of the 
applicant. A criminal record, under our legislation, is defined as — 

(a) every conviction of the person of an offence, in Western Australia or another jurisdiction; and 
(b) every charge made against the person for an offence, in Western Australia or another jurisdiction; 

Of course, another jurisdiction is defined as any jurisdiction outside our own state of Western Australia, including 
jurisdictions outside Australia. I would imagine, and it is my intention with my amendment, that a working with 
children check may well turn up information about convictions for any offence, whether it has been committed by 
an adult or by a juvenile, any spent conviction, any pending charge for either a class 1 or class 2 offence, and any 
charge that has been finalised by a court for a class 1 or class 2 offence that did not result in a conviction. Class 1 
and class 2 offences include various sexual offences against a child as well as offences such as murder, 
manslaughter, grievous bodily harm, indecent assault, making or viewing child pornography, and involvement in 
child prostitution and other offences. They can be found at schedules 1 and 2 of the act. 
I encourage members to give serious consideration to my foreshadowed amendment on the supplementary notice 
paper with respect to screening. If we continue to open up further categories of individuals accessing surrogacy 
arrangements, that is one thing for the house to have an opinion on, but at the same time it should be looking at 
the safeguard mechanisms as well. One that appears to be working well, in my opinion and from my research, is 
that found in Victoria, which seems to have been working well for almost 11 years. 
I will be giving further consideration to whether this particular model might also apply post-birth. At the moment 
the amendment I am discussing would be needed for the Reproductive Technology Council to provide approval. 
In other words, interested parties make an application, subject themselves to the various provisions under our 
legislation, and ultimately the Reproductive Technology Council considers these applications and makes decisions 
and the like. As part of that process, there should be clarity about whether this person, or these people, would also 
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qualify to receive a working with children card. If they cannot receive that, I do not see how it is appropriate for 
them to be authorised or approved by the Reproductive Technology Council. These are all pre-birth matters, and 
maybe it is appropriate for us to also consider what would be the scheme post-birth. It is the case under our current 
regime that a Family Court parentage order needs to be applied for. What would be the arrangement in that 
situation? Imagine for a moment that the individuals concerned obtained a working with children card pre-birth 
but something happened between the time that the Reproductive Technology Council considered the application 
and the time that the Family Court made a parentage order—that is, some criminal offences were committed or 
a person had been charged with some criminal offences or perhaps even convicted of some criminal offences prior 
to the Family Court making those parentage orders. What would be the situation if it were good enough to have 
a working with children check card pre-birth before the Family Court makes its decision, considering that it needs 
to make its decision with the welfare of the child being paramount? If one were alerted to a negative notice, in my 
respectful submission that information should be before the Family Court. 
Be that as it may, I note that these views about screening are not shared by the Minister for Health. We know that 
he does not share these views. How do we know this? We know this because a member of this chamber kindly 
provided me with a copy of a letter dated 5 March 2019—less than a month ago—under the signature of 
Hon Roger Cook, MLA, Deputy Premier; Minister for Health; Mental Health. I think it is worth quoting in full 
what he said to an honourable member. He said — 

Thank you for meeting with me and raising the issue of screening for those who access assisted 
reproductive technology and surrogacy services. The Human Reproductive Technology Act and the 
Surrogacy Act 2008 provide overarching principles that include the paramountcy of the health and welfare 
of any child born as a result of assisted reproductive technology treatment, and/or surrogacy.  
The Department of Health have provided me with the following information regarding the existing 
screening processes that are in place for surrogacy.  
The assessment by clinicians includes consideration of the welfare of the child that might be born through 
providing assisted reproductive technology treatments. Patients who wish to access such treatment are 
assessed by a clinician. If any concerns are raised these would be further investigated and assessed by 
referral to an approved counsellor or by referral to relevant specialists.  

The existing screening process for surrogacy includes assessment of all the participants for a proposed 
surrogacy arrangement.  
The requirements include assessment by a clinical psychologist to assess the psychological suitability of the 
participants to be involved in a surrogacy arrangement. This includes the intended parents, birth mother and 
partner (if any), sperm or egg donor, and children of the birth mother. The psychological assessment that 
is referred to in section 17(c)(ii) of the Act is an assessment report completed by a Clinical Psychologist 
that covers as a minimum: 

• The results of personality testing on each participant in the arrangement (e.g. MMPI or PAI) 
• The Minnesota Multiphasic Personality Inventory (MMPI) is a psychological test that 

assesses personality traits and psychopathology. It is primarily intended to test people 
who are suspected of having mental health or other clinical issues.  

• The Personality Assessment Inventory (PAI) is a psychological test that assesses personality and 
psychopathy and is similar to the MMPI.  

• Assessment of current psychological function for each participant:  
• For example: Depression, Anxiety, Stress Scale (DASS)—a set of three self-report 

scales designed to measure the negative emotional states of depression, anxiety and stress. 
• Assessment of the motivation and reasons for participating in the surrogacy arrangement. 
• Assessment of the participants’ ability to resolve conflict that may arise. 
• Relationship functioning of participants. 
• Assessment of impact on existing children of participants. 
• Other information of relevance.  

In addition, all participants undergo counselling about the implications of the surrogacy arrangement. The 
approved counsellor is required to prepare and provide a written certificate to the Reproductive Technology 
Council stating details of any concern the counsellor has about the surrogacy arrangement as a result of 
the counselling.  
The Department for Communities, who administer the Working with Children (Criminal Record Checking) 
Act 2004 (WWC Act), advise that the WWC Act applies to those who come into contact with children 
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through carrying out “child-related work”. The requirements are premised on a person having usual duties 
of “work” that involve contact with children. The WWC Act was never intended to apply to parents solely 
because of their status as parents or to determine the suitability of a person to be a parent.  
I trust that the information provided gives an overview of the existing screening processes. Should you 
have any further queries in relation to this matter, please do not hesitate to contact me.  
Yours sincerely 
 
HON ROGER COOK MLA 
DEPUTY PREMIER 
MINISTER FOR HEALTH; MENTAL HEALTH 
5 March 2019 

What is very interesting about that letter from the Minister for Health is that, in effect, he is saying that the existing 
regime is adequate—in essence, there is no need for the proposal that has been put forward by me. However, 
I emphasise to members that I am simply ensuring that the decision-makers will be aware of any criminal convictions 
and the like by individuals who might wish to apply under the scheme. That is no different from what already exists 
in Victoria, as I mentioned earlier, which seems to have been working well for more than a decade. Remember, this 
Minister for Health wrote a letter to one of the honourable members in this place that in effect says that everything is 
fine with the current scheme. This same individual said to the people of Western Australia through the media two months 
ago that there was no need to table the Sonia Allan review because it is not relevant to the matters currently before 
the house. I remind members that my amendment has been on the supplementary notice paper for an extended period. 
Indeed, it certainly has been on the supplementary notice paper for the entirety of the debate this year. I do not have 
readily available the precise date that I submitted it, but it has been with members since the start of this debate, when 
the government decided to prioritise this matter while at the same time keeping the Sonia Allan review secret. 
At that time in February, it was known to the Minister for Health that this issue of screening and the possibility of 
a system, whether it be a working with children check, a criminal record check, a child protection order check or 
the like, was relevant to the debate before us. Of course, as we know, the minister has had the review in his 
possession since 8 January—well before then. He told the people of Western Australia on 21 February that the 
review has nothing to do with the matters in the bill. That meant that he had not read section 3.4 of part 2 of the 
report, which specifically deals with this bill—in fact, it even has the same title as the short title of this bill. 
Nevertheless, chapter 5 is entirely devoted to the issue of screening. It is no wonder that the minister would not 
want to release this information. If members read chapter 5, they will find that the reviewer is supportive of 
enhanced screening processes, which is precisely what my amendment seeks to do. Although my approach might 
be modelled on the Victorian approach and the reviewer, as one would expect, seems to prefer the model in the 
United Kingdom, it is perhaps no surprise when we consider what the reviewer has previously said in reviews that 
she has undertaken in places like South Australia. Nevertheless, the point is that the independent reviewer, whom 
Minister Cook tried to hide from us and continued to blindfold members about, clearly comes to the conclusion 
that enhanced screening is appropriate. 
Despite what Minister Cook says, which is that these matters are not relevant and everything is sufficiently adequate 
at the moment, let us see what the independent reviewer has to say on this matter. I will start with the executive 
summary. I draw to members’ attention page xiv and, in particular, the third paragraph. In effect, four pages of the 
executive summary provide a summary of each of the chapters. All I want to do at this point is quote one paragraph 
about chapter 5. This is what the reviewer has to say at page xiv of part 2 of the independent review report — 

Chapter 5 considers matters that may be addressed in the pre-surrogacy arrangement counselling. In 
particular, this chapter examines issues raised during the review regarding how to operationalise the 
principle that the welfare of the child is to be the paramount consideration when deciding whether to 
provide an artificial fertilisation procedure in connection with a surrogacy arrangement. It notes that in 
Western Australia references to the ‘best interests’ of children and the paramountcy of the welfare of the 
child are not defined in terms of how such considerations should be operationalised. 

Indeed, that dilemma, if you like, of not having an adequate structure in place is further expanded upon by the 
reviewer at page 91 of the report. I take members to page 91, which is in chapter 5, “Paramountcy of the Welfare 
of the Child (Screening)”. These are the sections that the health minister misled the people of Western Australia 
about through the media on 21 February this year when he said that this has nothing to do with the matters currently 
before Parliament, even though he knew about my amendment on the supplementary notice paper. Nevertheless, 
at page 91, under the earlier general heading “Welfare of the child: Is a ‘risk assessment’ warranted?”, the 
following remarks are made by the reviewer — 

However, as the reviewer of the Western Australian Surrogacy Act 2008 (WA) I was also presented with 
information that in some instances, there are situations in which people present to clinics seeking ART or 
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surrogacy about whom counsellors and/or medical practitioners may have serious concerns regarding 
providing treatment. In this regard I was told of cases involving untreated mental health conditions, drug 
and/or alcohol addiction, family violence, criminal behaviour of concern, or child protection issues, and 
the dilemma of not having an adequate structure in place to deny or postpone treatment. 
There have also been several instances, albeit in relation to accessing overseas commercial surrogacy, in 
which Australian people have attempted, or have accessed, surrogacy for the purposes of obtaining 
children for sexual exploitation … 

At this point, I note that in footnote 246 on page 91, the reviewer proceeds to discuss a couple of cases. It is quite 
staggering to me that the couple of cases that have been referred to by the reviewer are the same cases that I referred 
to in the chamber in February. At the time the government was trying to keep this report secret and it was being 
held under lock and key, I indicated to members that, as the Minister for Health was being arrogant and pig-headed 
and refusing to release this report, which cost the taxpayers of Western Australia nearly a quarter of a million 
dollars, I would have to provide some alternative analysis. Interestingly enough, the very cases that I referred to 
can be found in this report that the government was trying to keep secret. I note that at footnote 246 of the report 
the reviewer says — 

For example, Mark Newton and Peter Truong, a US/Australian couple engaged in numerous attempts 
using commercial surrogacy before finding a woman in Russia who was already pregnant and willing to 
sell them her baby for $8000 once it was born. The couple, and numerous other men, abused the boy from 
six weeks to six years of age. See United States of America v Mark Jonathan Newton (United States 
District Court … 

It then provides the relevant United States court citation and the date, which was 25 June 2013. The reviewer goes 
on to discuss another case, and I quote — 

In another Australian case, a man engaged a Thai surrogate who bore twin girls. He pleaded guilty to 
sexually abusing the twins from when they were 27 days old. He was sentenced in May 2016 to 22 years in 
prison. Nino Bucci, ‘22 years in jail for man who abused his surrogate baby twins’ The Age May 2016, … 

These are two of the cases that I referred to the chamber in February, prior to this report being released—when the 
government was trying to hide this report. The Minister for Health is telling the people of Western Australia that 
these cases are not relevant, yet his own reviewer, at the cost of nearly a quarter of a million dollars, is referring 
to exactly the same cases. It is therefore no wonder that the Minister for Health was obsessed with secrecy and 
with keeping this report under lock and key. 

In the second paragraph on page 91, the reviewer goes on to state — 

… or where it was later revealed that the person had a significant prior record of child sex offences 
(for example, the infamous ‘Baby Gammy’ case). 

This is now the third case which the reviewer has referred to and which I raised in this chamber in February this 
year when the government was trying to keep this report a secret. At footnote 247, the reviewer refers to the 
Family Court case from 2016 and says — 

Mr. Farnell accessed surrogacy in Thailand which resulted in twins being born, one twin, ‘Baby Gammy’ 
has Down Syndrome and remains living with the surrogate mother. The other twin, Pippah, lives in 
Western Australia with Mr. Farnell and his wife. Mr. Farnell has a significant history of child sex 
offending, which includes him having been convicted of offences against two girls aged between five and 
12 years between January 1982 and December 1984, and against another girl between January 1988 and 
May 1996. A charge relating to a fourth girl who was seven years old was dropped. It is assumed there 
may have been others. He was sentenced to a total of 4.5 years in prison, spending two years in jail 
between 1997–1999, and was then released on parole until March 2000. He was subsequently assessed 
as ‘low-risk’ for reoffending albeit with caution and recommendations that he be monitored. 

The reviewer then goes on to draw our attention to the judgement in the Family Court, if we want to know more 
about a discussion of Mr Farnell’s history of sex offences. As I said, this is now the third case that the reviewer 
has used to explain why screening is an important consideration when we are looking at these types of matters. 
This is the third case that is identical to the cases that I raised in the chamber in February this year. It is no wonder 
that the government wanted to keep this report a secret. 

Still in the second paragraph on page 91, the reviewer goes on to say — 

Such cases often result in calls for criminal history screening to be implemented within the Australian 
domestic regulatory surrogacy framework. For example, following the Baby Gammy case, the 
Australian National Commissioner for Children, and Foster Care Advocate, Megan Mitchell wrote: 
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The reviewer then goes on to quote precisely the Australian National Commissioner for Children from a piece that 
was published in The Newcastle Herald of 29 September 2014. The heading of the piece is “Time to Strengthen 
our Lax Surrogacy Laws”. She quotes Megan Mitchell — 

I have no doubt that overwhelmingly, babies born through surrogacy have loving, protective parents and 
families. However, …[i]t is well known that predators can be very determined and will seek out ways to 
procure access to children. It is not unrealistic to consider surrogacy as one method to do this. The 
current practise (sic) of surrogacy does not adequately consider the risks to the child, nor to surrogate 
mother or the intended parents. We apply tests when people are working with children, or when they 
foster or adopt, so why don’t we consider this for children born into surrogate families as well? 

They are not my words. They are the words of Megan Mitchell, the Australian National Commissioner for Children 
and foster care advocate. I concur with her. She quite rightly asks the question: if it is good enough for people 
working with children, for people who are going to adopt a child and for people who are going to foster a child, 
why is it not good enough for people seeking to have the state and medical practitioners intervene and to be 
involved in a surrogacy arrangement? 

At page 92 of the report, which the government wanted to keep secret, Sonia Allan says — 

In its 2016 submission to the Commonwealth House of Representatives Standing Committee inquiry into 
the regulatory and legislative aspects of international and domestic surrogacy arrangements, the 
Australian Human Rights Commission expressed similar views, calling for criminal record checks and 
working with children checks. Although recognising differences between foster care, adoption and 
surrogacy arrangements they drew the analogy that in each of these arrangements ‘there is a regulatory 
regime administered by the State which provides for the transfer of parental responsibility for children’. 
It was their view that that the involvement of the State created an obligation to ensure the best interests 
of the child, which includes protection ‘against injury or abuse while in the care of parents or legal 
guardians’ and ‘the taking of preventative measures … [which require] assessing the possibility of future 
risk and harm…’ 

I would very much encourage members to familiarise themselves with that submission from the Australian Human 
Rights Commission. It was submission 67 to the House of Representatives Standing Committee on Social Policy 
and Legal Affairs in the Parliament of Australia for its inquiry into the regulatory and legislative aspects of 
international and domestic surrogacy arrangements, dated 17 February 2016. That is yet another significant 
stakeholder calling for the use of criminal history screening, criminal record checks and working with children 
checks. Both the Australian National Commissioner for Children and the Australian Human Rights Commission 
expressed similar views. It is no wonder that the government wanted to keep this report a secret when I was calling 
for it to be released in February, particularly after it was revealed that the government had had the report in its 
possession since 8 January, but continued to keep it secret until 21 March when it finally released the report. The 
government is now moving ahead with its bullying approach of not even allowing Hon Aaron Stonehouse to have 
a few weeks to consider these two massive volumes, which have cost the taxpayers of Western Australia nearly 
a quarter of a million dollars. 

It is the case that Sonia Allan considered the Victorian model in this review that the government was trying to 
keep secret. In that respect, given that my amendment seeks to be modelled on the Victorian amendment, I think 
it would be useful for members to be familiar with what the reviewer had to say about the Victorian model. 
I encourage members to take a good look at pages 93 to 95 of this review. I am not going to quote from those 
pages, because the content of those three pages is very, very similar to the views I have already quoted from the 
reviewer’s report on the South Australian legislation. It is, perhaps, not unexpected that when the reviewer had her 
review hat on to examine the South Australian legislation and she was looking at the other models, including that 
in Victoria, she would then say very, very similar things when she had her review hat on for Western Australia. 
I encourage members to have a good look at those pages of the report. Her analysis comparing the other 
jurisdictions is in the second volume of the two-volume report. She helpfully sets out what the Victorians have 
done, which effectively is the model that I propose we follow. 

Again, there is some new information about what happened with respect to the South Australian review. 
Sonia Allan was asked to review the South Australian surrogacy legislation and produced the 2017 report I referred 
to earlier. Members may be aware that in an answer to a question I asked, one of the explanations the parliamentary 
secretary provided this chamber about why the review needed to be extended—remember, this review was 
supposed to be provided by the middle of October last year—was that the further report and review of the 
South Australian legislation would be helpful and would inform the Western Australian experience. In light of 
that, it is no wonder that we could expect some commentary about that in this report. Indeed, the reviewer has 
done that. I want to quote one paragraph on page 97, in which Sonia Allan refers to the subsequent review in 
South Australia in 2018. She says — 
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In the 2018 South Australian review of their surrogacy legislation SALRI considered options such as 
disclosure during counselling, statutory declarations, and Working with Children checks. It was their 
view that the first two options risked people who had histories of concern or ill intentions simply not 
disclosing this or lying. In relation to Working with Children Checks they said: 

SALRI considers this is potentially and ideally the most accurate and appropriate screening 
measure in the surrogacy context to identify potential risks to the child and help protect the best 
interests of the child. However, it must be noted that a Child-Related Employment Screening or 
Working with Children Check is not an assessment of the party’s capacity or suitability to be 
a parent. There are also legal and operational implications as to whether a Working with 
Children Check is presently available in a surrogacy context. 

The reviewer specifically makes reference to the comments of David Plater, Madeleine Thompson, Sarah Moulds, 
John Williams and Anita Brunacci of the South Australia Law Reform Institute on page 194 of their report entitled 
“Surrogacy: A Legislative Framework: A Review of Part 2B of the Family Relationships Act 1975”. 

Helpfully, we have been provided with new information that was not previously on the public record. This 
information would otherwise have been kept secret from the chamber and members would not have had it available 
to them as they consider this very important piece of legislation and how they will cast their conscience vote. It is 
the case that, in the end, that particular law reform commission—or I should say, law reform institute—
recommended that the working-with-children-check scenario would be the ideal and most accurate and appropriate 
screening measure. I encourage members to familiarise themselves with all of Sonia Allan’s findings and 
recommendations relevant to screening in this report that the government was previously trying to keep secret. In 
particular, I draw members’ attention to the seven findings on pages 106 and 107 of the report. What the reviewer 
has said on screening is best summarised in those seven findings and five recommendations. The relevant pages 
for those who want to look at them are pages 106 to 108. 

The reviewer’s findings on screening are brought to our attention in the report, which states — 

1. Many people called for some form of consistent assessment (screening) of people wishing to access 
ART and surrogacy regarding any risks of physical and/or psychological harm that may exist for 
a child who may be born as a result of treatment. Such screening is supported by the paramountcy of 
the welfare of the child principle, and the involvement of third parties such as the State and health 
professionals in the provision of ART and surrogacy. 

2. Counsellors and clinicians have called for clarity and uniformity regarding the circumstances in 
which they may refuse ART or surrogacy treatment and have also sought guidance on how to manage 
prospective patients about whom they have serious concerns regarding the provision of treatment. 

3. Consideration of the various approaches to, and/or recommendations about, screening found the most 
suitable approach to be that taken in the United Kingdom, where guidelines stipulate the requirements 
and processes for conducting a child welfare check during counselling pre-treatment and steps that 
may be taken when there is a concern. Western Australia would benefit from adopting similar 
guidelines and processes that would enable uniform application of the welfare of the child principle. 

It would be useful for members of this chamber, when they are casting their conscience vote, to know the 
government’s position on those three findings alone, to say nothing of its position on recommendations 21 to 25. 
In effect, the reviewer suggests that Western Australia would be better off with enhanced screening if we followed 
the United Kingdom’s approach. To the extent that I agree with the independent reviewer, our existing model 
could be enhanced by adopting the United Kingdom’s approach. I do not agree that it is the gold standard. I think 
that the Victorians have the gold standard. That is the question I am asking members to consider: do we want 
Victoria’s gold standard model, the UK’s approach as identified in the independent review that the government 
wanted to keep secret, or do we want to leave things as they are? The status quo is plainly the worst of the 
three options. At the very least, I encourage the government to give urgent consideration to these findings and 
recommendations, and perhaps show a little goodwill and good grace and listen to what Hon Aaron Stonehouse 
has said about wanting more time to consider these things, too. It is no good expecting him, as one member from 
a party, to be across all this when the government with all its massive resources is still working its way through all 
the information and is unable to communicate to us whether it prefers the status quo, the United Kingdom approach 
or the Victorian model. In finding 4 the reviewer goes on to say — 

In addition, it was found that there should be explicit options and processes open to clinicians and/or 
counsellors to seek support and advice from experts, agencies or authorities, as well as the ability to obtain 
further information via requesting a criminal record, child protection order or Australian National Child 
Offender Register (ANCOR) checks if needed in individual cases. 
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The reviewer is saying the same thing—that these things should be available as avenues when considering 
surrogacy arrangements. The government continues to be secret—silent, in fact—on its position on this. It 
arrogantly says that it is currently considering these things. Do not worry about it, members. Even though we do 
not have the resources of government, we apparently just have to continue anyway and come to a conclusion on 
these things. If I have to come to a conclusion in the absence of the government providing any alternative, I am 
going to continue to argue the case for the Victorian model. Finding 5 says — 

The guidelines should also require referral of the applicant to appropriate support services if needed 
(for example drug, alcohol, family violence, mental health services … 

Finding 6 says — 
The focus of ‘screening’ applicants should always be upon the welfare of any child to be born as a result 
of ART and surrogacy and decisions should not be premised upon a social or moral judgement of the 
applicants. Criteria used should be evidence based and directly related to the risk of harm to a child that 
may be born as a result of a surrogacy arrangement. 

Finding 7 says — 
Provision should be made to create an offence in relation to applicant(s) providing false information 
during the assessment. The requirements and rights of review should be clearly explained to applicants 
during legal advice sessions. 

Again, the extent to which I agree with the independent reviewer and finding 7 is that if we are to go ahead with 
the approach taken in the United Kingdom, we would need to have that type of provision to create an offence in 
relation to an applicant providing false information during the assessment process. However, I again reiterate that 
this would be entirely unnecessary if the government supported my amendment, because then we would simply 
use the existing requirements with regard to working with children checks, rather than creating a new, separate 
regime. If that is the only regime that will have the support of the majority of the house, I would rather that than 
the status quo, which is plainly the worst of all. I recommend that members familiarise themselves with the 
five recommendations in chapter 5 under the heading “Paramountcy of the welfare of the child and screening/risk 
assessment”, which we now know the minister falsely said on 21 February had nothing to do with the bill before 
the house. Recommendation 21 states — 

The Minister/DG/Department should develop guidelines that provide for a clear and consistent risk 
assessment framework and process to be used by clinicians/health professionals when assessing 
applicants and their partners (if any) in relation to the welfare principle, prior to their engaging in 
a surrogacy arrangement. Such guidelines should: 

• include criteria to be considered such as: 
• previous convictions relating to harming children 
• child protection measures taken regarding existing children 
• violence or serious discord in the family environment 
• mental or physical conditions 
• drug or alcohol abuse 
• medical history, where the medical history indicates that any child who may be born is likely 

to suffer from a serious medical condition 
• other circumstances likely to cause serious harm to any child 

• outline the process to be followed when there is a concern about the welfare of any child who 
may be born as a result of a surrogacy arrangement (or an existing child) 

• provide for referral to, and consultation with, external experts, authorities, agencies, and/or 
support services 

• allow for criminal record, ANCOR and/or child protection order checks in individual cases that 
raise significant concern. 

Again, no wonder the government wanted to keep that page secret. I am surprised page 107 was not completely 
redacted by this government. Recommendation 21 then goes on to say — 

A form should also be developed that all providers of treatment must use and on which the outcomes of 
the assessment must be recorded and that may be audited by the Minister from time to time. 

The other four recommendations relevant to this section are recommendations 22, 23, 24 and 25. 
Recommendation 22 states — 
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That the Surrogacy Act 2008 (WA) — 
That is one of the two acts that the government is seeking to amend by virtue of the bill before the house — 

(and/or associated regulations/directions) be amended to require the use of the above guidelines in the 
pre-surrogacy counselling process to undertake a risk assessment (screening) of each of the intending 
parent(s), the intended surrogate mother, and her partner (if any). 

Recommendation 23 states — 
Provision should be made in the Surrogacy Act 2008 that it is an offence for applicant(s) to provide false 
information during the welfare of the child assessment. 

Recommendation 24 states — 
Information should be provided to applicants regarding avenues available to them for review (as appropriate). 

Recommendation 25 states — 
That consistent with recommendation 65 in Part 1 of this report, that provision should be made in the 
Western Australian legislation and/or directions that there is no obligation upon health practitioners or 
ART clinics to provide surrogacy treatment. 

What is recommendation 65 in part 1 of this report that the reviewer refers to? Helpfully, I have part 1 of the report 
here, and it will not be difficult to find recommendation 65. As I said earlier, it staggers me that the government 
could be so brazen as to suggest that these matters have nothing whatsoever to do with the matters before the 
Parliament, when it takes only a modest amount of perusal and consideration of these report volumes to identify 
that there are multiple sections that have a great deal of relevance to the matters before the Parliament, not least of 
which are the matters the subject of my amendment on the supplementary notice paper. Recommendation 65, to 
which the reviewer referred in recommendation 25 in part 2 of the independent review report, is in part 1 of the 
report. This recommendation states — 

Provision should be made in the Western Australian legislation and/or Directions that there be no 
obligation upon health practitioners or ART clinics to provide ART treatment. 

We can see that those two recommendations really mirror each other, and whilst one is really referring to all ART 
treatments, the other is more confined to the issue of surrogacy. I hasten to add that of course we have a bill before 
the house that seeks to amend two pieces of legislation, and in some respects it is helpful that the reviewer has 
chosen to separate her report into two parts, with the first part dealing primarily with the Human Reproductive 
Technology Act 1991 and the second part dealing with the Surrogacy Act 2008. With those remarks, I encourage 
members to give due and serious consideration to my amendment on the notice paper dealing with this issue of 
screening and criminal record checks and the like.  
I move on to the issue of commercial surrogacy. We need to safeguard against commercial surrogacy, and 
particularly commercial surrogacy that occurs in secret. It is worth us considering, as the reviewer does in the 
review, why commercial surrogacy is unacceptable. Of course, there will be competing views, even within this 
chamber, on whether commercial surrogacy should be introduced. This bill is not looking to do that, but it has 
been suggested that it is trying to reduce the need for people to go overseas to do these things. The current Leader of 
the House had this to say on the issue of commercial surrogacy on 21 August 2014, when she was Leader of the 
Opposition. I quote from Hansard — 

I would rather we opened up our laws and had surrogacy arrangements that we could regulate than have 
this set of laws that prohibits compensatable surrogacy, but does not stop people going overseas and doing 
it. We have absolutely no control over it. Indeed, a person who would not meet the strict requirements to 
either foster or adopt a child here is able to use the surrogacy process overseas and to enter into the 
arrangements that we have seen applied to baby Gammy. That is not satisfactory. 

She went on to say — 
I hope that we look at some form of compensation for surrogacy. I do not know what the model for that 
should be, but it would need to be highly regulated. We do not want people to be exploited and we do not 
want to turn people into baby factories. 

I compare and contrast that with the view of the then Deputy Leader of the Opposition, who said on the same day — 
On a personal level, I do not support commercial surrogacy. There have been calls for that from a range 
of people involved in the industry as providers or people who support and facilitate overseas surrogacy. 
The whole idea of paying someone a premium, if we like, to create and sustain a child—of commodifying 
a human life—is quite abhorrent. 

She also said in that same speech — 
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We need only see the so-called “baby farms” established in India and women of low income being 
compelled to take part in these arrangements. Surrogacy is not something a woman in a western country 
would enter into without doing her homework, but in a lot of those countries where people are desperate 
for income they may be put in an unbearable situation whereby they have no option. There are a lot of 
dangers around this issue. It is not about just how we go about extracting eggs and using drugs to promote 
excessive egg production; there are serious health implications. We have read stories about this. 
Pregnancy itself is not necessarily easy for every woman so there are no guarantees at the end of the day 
for how an individual will carry a child. 

Those were the remarks of Hon Kate Doust, who at the time was the Deputy Leader of the Opposition. 
Hon Kate Doust had a different approach and a different view from that of Hon Sue Ellery, who at the time was 
Leader of the Opposition. These are the types of different views that people can have on the issue of commercial 
surrogacy and whether it is acceptable. Some have called for it to be introduced into our state, while others 
consider it to be abhorrent. 
Interestingly, the Australian government has provided a response to the issue of commercial surrogacy. In effect, it 
states that it is contrary to human rights law. I draw to the attention of members a review of the Surrogacy Act 2008—
our own Western Australian legislation—undertaken by the Department of Health in 2014. Some members will 
be familiar with this document. I refer to page 20 of the report to the Western Australian Parliament, dated 
November 2014. It states at the top of that page — 

Prohibitions of commercial surrogacy have been listed by the Australia Government as being “an explicit 
prohibition on the sale of children” pursuant to Australia’s obligation under the Optional Protocol to the 
Convention on the Rights of the Child (OPCC) on the sale of children, child prostitution and child 
pornography … It has been argued that commercial surrogacy is in contravention of human rights law … 
as the sale of children defined in Article 2 of the OPCC is “any act or transaction whereby a child is 
transferred by another person or group of persons to another for remuneration or any other consideration.” 

That November 2014 report by the Department of Health in Western Australia reviewing the Surrogacy Act 
also states — 

The risks of exploitation of participants in international commercial surrogacy arrangements, uncertainty 
of legal parentage and nationality of the child, and failure to protect their right to a biological and genetic 
identity, are now a matter of public concern. 

That was the view of the Department of Health in its review from 2014. What is the view of the independent 
reviewer, Sonia Allan, who has spent a lot of time on these matters? According to the Minister for Health, we are not 
going to be able to find out that information in these reports because, according to him, they have nothing whatsoever 
to do with the matters before the house, so we need to look for that information elsewhere. The first place we can 
find that information is a working paper undertaken by Sonia Allan in 2014 titled “Commercial Surrogate and 
Child: Ethical Issues, Regulatory Approaches and Suggestions for Change”. That working paper from 2014 sets 
out a number of her views in a fairly concise fashion. I would encourage members to be familiar with that working 
paper from May 2014. At page 5 of that working paper, Sonia Allan makes these remarks — 

At an international level, the United Nations Convention on the Rights of the Child (UNCRC) requires 
state parties to take ‘all appropriate national, bilateral and multilateral measures to prevent the…sale of 
or traffic in children for any purpose or in any form’. Article 2 of the Optional Protocol to the United Nations 
Convention on the Rights of the Child on the sale of children, child prostitution and child pornography 
(OPCC) further defines the sale of children as ‘any act or transaction whereby a child is transferred by any 
person or group of persons to another for remuneration or any other consideration’. Commercial surrogacy 
has thus been viewed as falling within the definition of sale of a child as it is an act or transaction whereby 
a child is transferred by any person or group of persons (the surrogate, the clinics, the brokers) to another 
(the commissioning person(s)) for remuneration or any other consideration. In recent years, prohibitions 
concerning commercial surrogacy, have been listed by the Australian government as being ‘an explicit 
prohibition of the sale of children’ pursuant to Australia’s obligations under OPCC. 

That is what the Western Australian reviewer, Sonia Allan, had to say about commercial surrogacy in 2014. In 
effect, in that working paper she has said that commercial surrogacy falls within the definition of the sale of a child 
under international law. It is interesting to note that in that same working paper, Sonia Allan has identified some 
problems with commercial surrogacy. She gives a number of scenarios that we should contemplate, the first of 
which is found on page 11 of the working paper. Under the heading “Human Trafficking”, she gives the example 
of Guatemala. She states — 

There is no doubt that in the global commercial surrogacy market poor and vulnerable women have been 
trafficked for use as surrogates for the profit of agents or brokers. For example, in 2012, Rotabi and 
Bromfield, provided a stark comparison between inter-country adoption and commercial surrogacy in 
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Guatemala, highlighting that ‘in the global environment of assistive technology and the demand for babies 
… Guatemalan women are at risk of human sales of their offspring in global surrogacy schemes...’ 
Drawing analogies to past practices in inter-country adoption rings, Rotabi and Bromfield noted schemes 
in which women (often teenage girls) were commonly called “breeders”, and were paid small amounts of 
money in exchange for their child by merchants. Notably, the European Parliament’s Joint Motion for 
a Resolution on Guatemala in July 2005 recognised such concerns. They stated that according to the 
Office of the Counsel for Human Rights, ‘the abuses occurring in Guatemala include forced or surrogate 
pregnancies, removal of children from their real mothers, substitution of documents, alteration of public 
records, and the existence of clandestine “nurseries” …’. The emerging practices of commercial 
surrogacy in such places clearly raise significant concerns about ‘human rights abuses, including human 
trafficking and violence against women’. 

This is one area of concern with commercial surrogacy, particularly the issue with human trafficking, but it is not 
the only area of concern. In fact, in this working paper from 2014, the reviewer, Sonia Allan, states on pages 12 
and 13 that we need to be mindful of social and financial pressures, reduced bargaining power and the lack of 
informed consent for people involved in these arrangements. The lack of informed consent is a very pertinent issue 
for altruistic surrogacy; it is not just limited to commercial surrogacy. Nevertheless, on social and financial 
pressures, on page 12 of her working paper, the reviewer states — 

Sociological studies of surrogates conducted in the past decade suggest that ‘financial motivation may be 
a primary factor in the decision to participate in surrogacy … [and], because of their financial status, 
commercial surrogates are susceptible to financial inducement and vulnerable to exploitation’. In the 
United States, Driabak et al have noted that the rhetoric that portrays the surrogate as a reasonably 
well-educated, financially stable woman motivated by altruism stands in contrast to reality. Commissioning 
persons from relatively affluent economic backgrounds may intentionally, or unintentionally, take 
advantage of indigent women by offering a sum of money that such women desperately need and will not 
be able to refuse. 

In regions and countries where poverty is more pronounced, the disparities are even greater. For example, 
in a study conducted in 2012 by the Center for Social Research (CSR) in India, in which over 100 surrogates, 
as well as their families, commissioning person(s), clinics, agents, and other stakeholders, were interviewed, 
the overwhelming majority of surrogates indicated that they had decided to become a surrogate due to 
‘poverty’. The study found a system rife with problems and inequalities. Concerns were raised about 
pressure from others (e.g., brokers, husbands) for women to become surrogates as they may earn many 
times their husband’s yearly income for one surrogacy (noting, that this does not mean that women are 
paid well). The CSR study also highlighted a lack of transparency regarding the fees paid to surrogates 
and disparity between what the commissioning person(s) believe the surrogate is paid and what she is 
actually paid. There were also issues regarding whether the surrogate ultimately received the money she 
was to be paid. The CSR report concluded that ‘in reality the contract between the parties to surrogacy 
would not exist if the parties were equal’. 

The ACTING PRESIDENT (Hon Adele Farina): Order, members! There are far too many audible conversations 
happening around the chamber. If you need to continue those conversations, perhaps you could leave the chamber 
to do so. 

Hon NICK GOIRAN: Thank you, Madam Acting President. 

The other area that the reviewer, Sonia Allan, expresses concern about when looking at commercial surrogacy—
an issue about which there is an amendment on the supplementary notice paper that I am trying to encourage 
members to support—is that it is well known for reduced bargaining power and the lack of informed consent. On 
page 13 of this working paper from 2014, she states — 

The issue of social and financial disparities present in many commercial surrogacy arrangements is 
closely linked to concerns about the ability of surrogates to properly protect their interests when negotiating 
commercial surrogacy agreements. Potential surrogates who are in need of finance (and prospective 
parents experiencing the anguish of infertility or childlessness) may have diminished bargaining power 
when dealing with surrogacy agencies. 

Bargaining power may also be reduced by the view, justification or expectation that surrogates are really 
acting to ‘help’ others and are ‘giving’ women, motivated ultimately by altruism rather than desperation 
or financial need or gain. 

On page 14 of her working paper, the reviewer states — 

In some cases, potential surrogates may, in addition, lack independent representation and therefore be more 
vulnerable to manipulation (by a broker/agent, the assisted reproductive clinic, or the commissioning 
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person(s)) regarding not only price, but also the terms of the contract, including that the surrogate bears 
most of the risks. 

… 

In some regions, where a requirement of previous pregnancy and birth does not exist, a potential surrogate 
may enter an agreement due to the offer of, what is to her, a large sum of money, without understanding 
the physical or psychological effects of acting as a surrogate. Such risks include that there is a higher 
maternal morbidity and mortality rate for women who use other women’s eggs than women who use their 
own eggs, and the potential for placing the surrogate in a situation where the baby’s life may be given 
priority over hers should complications arise. 

Later, the reviewer states — 

A recent European Parliament study into surrogacy practices also noted that the autonomy of the 
surrogate mother can be compromised throughout the process by her being required by the 
commissioning person(s) and/or physicians to undergo sampling tests, amniocentesis or vaginal  
ultra-sound, to receive pressures to change her diet or lifestyle, and to terminate the pregnancy in case 
of a defective foetus. 

There, specific attention is drawn to the European Parliament’s study by the directorate-general for internal 
policies, the Policy Department for Citizens’ Rights and Constitutional Affairs, titled “A Comparative Study on 
the Regime of Surrogacy in EU Member States” from 2013. Those are the things that the learned Sonia Allan has 
had to say on the public record on the issue of commercial surrogacy, including the social and financial pressures 
that are involved, the reduced bargaining power and lack of informed consent, and other things such as human 
trafficking. It is quite clear when one looks at that document that, in the end, Sonia Allan is firmly against domestic 
regulation of commercial surrogacy, unlike what had been suggested by one of the members whom I quoted earlier. 
In particular, I draw to members’ attention her concluding remarks on the domestic regulation proposal, which is 
that it is really not a way forward. This is why I have on the supplementary notice paper an amendment that would 
provide extraterritorial application of our laws so that if commercial surrogacy is not permitted in our own 
jurisdiction, we should not have our citizens and residents going to other places to do that. It appears that the 
reviewer seems to concur with this. Certainly, at least one could say that that appears to be the case with respect 
to her position on page 19 of this May 2014 published working paper. She says — 

It would also be unacceptable to change laws because of arguments that focus upon the ‘plight’ of 
commissioning persons and claims that people who desire children may face ‘serious harms’ due to 
being ‘excluded from their preferred or only available, family formation avenue’. In the context of such 
family formation, issues pertaining to legal parentage of the resulting children have taken primary place 
in terms of discussion of what is in the child’s best interests. However again, while best interest 
determinations regarding the legal parentage of a resulting child may be relevant in such context, 
analysis of the broader ethical and legal issues discussed above should not be lost when considering 
regulatory options. While achieving happy families, in all shapes and sizes, is a wonderful goal, it 
should not be at the expense of, or risk to, others—and at times, that very risk is being created by the 
commissioning person(s). 

Permitting commercial surrogacy in jurisdictions that currently ban it may further risk broadening 
a practice (or ‘market’) that reflects the financial, social and cultural disparities between commissioning 
person(s) and surrogates, and does not address issues surrounding the nature of the transaction for 
example, regarding the sale or commodification of women and children, nor risks related to trafficking. 

Those are the views of Sonia Allan about the suggestion that somehow we can deal with this issue by way of 
domestic regulation. She says, in effect, that that is not an acceptable way forward. 
One of the Parliamentary Library’s interesting resources is the provision of various news clippings, media reports 
and the like. It has made available an ABC News special report that was aired on 13 January this year on the 
increase in commercial surrogacy in the Ukraine. Members can access that through our parliamentary POWAnet 
and the like. They will see that the ABC special report on commercial surrogacy followed South-East Asian 
countries closing their doors to international applicants, particularly after the baby Gammy incident. If members 
get the opportunity to review that special report by the ABC, they will see that according to that report, it appears 
that Australian couples now go to the United States, Canada and the Ukraine to seek a commercial surrogacy 
arrangement. The Ukraine is increasingly popular, as the average cost of the arrangement is $80 000, compared 
with the US, where I understand the cost is about $200 000, and Canada, which is $150 000. According to this 
special news report by the ABC, several years ago there were fewer than five Australian babies born via surrogacy 
in the Ukraine, but in 2018, that number had jumped to 26. The founder of Families Through Surrogacy, who is 
an advocate for commercial surrogacy, appeared in this program. He is in favour of commercial surrogacy being 
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brought in in Australia. He was interviewed; his name is Sam Everingham. He said that surrogacy in the Ukraine 
was favourable as it allows affordable surrogacy for Australian couples, and the Ukraine system also provides 
a legal framework for parents to have their name on the birth certificate. He said that there are often unexpected 
outlays that come as a shock to Australians, such as food for the babies once born, medicine and supplies, all of 
which are not supplied by Ukrainian hospitals. A couple who were interviewed in this ABC special report from 
January this year had engaged a surrogacy agency in the Ukraine. They said that health care in the Ukraine is 
appalling compared with Australia. Bernadette Tobin, the director of the Plunkett Centre for Ethics, was also 
interviewed in this ABC News special report. She said that surrogacy arrangements deprive a child of the 
entitlement to know and be raised by their biological parents, and surrogacy exploits the surrogate, which is, 
generally speaking, a poor female. I would encourage members to look at that special report, which is available on 
our POWAnet through the Parliamentary Library. 
We also know of some problems or difficulties that have arisen from commercial surrogacy arrangements through 
court cases that have taken place over the years. I want to take a moment to take members through a case in the 
United States Supreme Court that was very well publicised at the time. I found a useful article that helpfully 
summarises what took place in that case, and for those who want to get hold of that particular article, I would 
encourage them to access it. The 25 September 2017 article, penned by Kathleen Sloan about 18 months ago, is 
titled, “Surrogacy reaches the Supreme Court”. I will not read the entire article. I think that a particular extract will 
help members understand some of the complications that arise in these surrogacy arrangements. I will be reading 
from this article briefly and, if need be, I can provide it to Hansard for better quotation. It reads — 

Hollywood screenwriters couldn’t have invented a fictional story to match this very real case of 
M.C. v. C.M. The surrogate in question is a California resident who gave birth to triplets via emergency 
Caesarian section two months prematurely in February 2016. The buyer is a fifty-year-old single deaf and 
mute postal worker from Georgia who lives with his elderly parents. His mother is bedridden and requires 
daily nursing care. His father, who owns the house, stated before the children were born that he would 
not allow babies into his home. 
The buyer demanded that the child he was ordering be male. Using his sperm, thirteen embryos were created 
with purchased eggs from anonymous sellers, and three were successfully implanted in the surrogate. 
When all three proved healthy and viable, the buyer initially accepted that there would be three children 
instead of one. Later, he changed his mind and demanded that the surrogate abort one child and put another 
up for adoption, admitting that he was incapable of caring for all three. The surrogate refused to abort and 
offered to take the undesired children. The buyer refused her offer, and his attorney, Robert Walmsley, 
threatened to sue the surrogate—an obvious scare tactic designed to intimidate the surrogate mother into 
complying with his client’s wishes. As a lawyer, Walmsley would have known that no US court would 
ever force a woman to have an abortion. Although it is common for surrogacy contracts to contain clauses 
requiring the surrogate to have an abortion (called “selective reduction” in the Orwellian language of the 
surrogacy world) if the buyer(s) demands it, the clauses are not legally enforceable. 
In addition to acting as the buyer’s attorney, Walmsley also owns the surrogacy brokerage, 
Surrogacy International, that handled the transaction. No home visit and study—which routinely occur in 
adoption cases—were conducted to determine whether the buyer was a suitable potential parent. Walmsley 
wrote to Lesa Slaughter, an attorney who was supposed to represent the surrogate, “Triplets for a married 
couple is hard enough. Triplets for a single parent would be excruciating. Triplets for a single parent who 
is deaf is—well beyond contemplation.” Slaughter agreed. 
Slaughter’s representation of the surrogate was neither competent nor independent. Slaughter was 
selected by Walmsley to represent the surrogate, and her fees were paid by the buyer. She wrote to the 
surrogate and incorrectly advised her that the buyer had a right to demand an abortion and that the 
surrogate would be legally liable if she refused. 

Triplet pregnancies are very high-risk, requiring constant medical care and monitoring. Nevertheless, the 
buyer wanted to reduce the surrogate’s weekly clinic visits because he complained that they cost him too 
much money. 
Throughout the pregnancy, the surrogate bonded with the children, and they bonded with her. Numerous 
studies have documented not only the bond that develops during pregnancy between mother and child but 
that their DNA is exchanged through the permeable placenta. As medical sociologist Barbara Katz Rothman 
puts it: “If you are pregnant with a baby, you are the mother of the baby that you’re carrying. End of 
discussion. The nutrients, the blood supply, the sounds, the sweep of the body. That’s not somebody 
standing in for somebody else to that baby. That’s the only mother that baby has.” Although the DNA 
linking the child to the woman whose egg provides half of his or her genetic code is clearly significant, 
the emerging science of epigenetics shows that the woman carrying the child also shapes his or her 
identity in permanent, deeply significant ways. To assert that a pregnant woman is not at all the mother 
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of the child or children she is creating with her own body—regardless of whether the egg was hers—is 
a flat denial of biological reality. 
… 
This surrogacy nightmare only became worse as time went on. On February 9, 2016, the Superior Court 
of California entered a judgment based upon a petition from the buyer’s attorney claiming to be 
uncontested, containing sworn statements that the surrogate wanted her rights terminated, when they 
knew that to be false. When the surrogate gave birth on February 22, the personnel at Kaiser Hospital in 
Panorama City took it upon themselves to enforce the state’s court order. They would not allow her to 
breastfeed the babies, know their condition, or even see them. They stationed security guards at the door 
of her hospital room and policed everyone who came to see her, demanding identification as if she were 
a prison inmate at a criminal incarceration facility. 
The newborns were in the Neonatal Intensive Care Unit … for two months. This is another fact about 
surrogate births that is silenced by the industry. Since it is common to implant multiple embryos in 
surrogates to increase the chance of a surviving, healthy baby (there are no caps to the number of embryos 
that can be implanted in the US), twins and triplets frequently result. This vastly increases the probability 
that they will be born prematurely. The costs of NICU treatment are astronomical. The average cost for 
infants hospitalized in NICUs is around $3,000 per day. While the average cost of a healthy baby born at 
full term is $2,830, the average cost for a premature baby is $41,610. 
When she was released from the hospital, the surrogate refused the remaining $19,000 payment she was 
owed. She had filed an appeal before the babies were born, and at the end of March she filed a petition 
for a writ of supersedeas, which suspends the authority of a court to execute a judgment in a case that is 
being appealed. The writ was stayed, yet Kaiser Hospital continued refusing to allow her to see the babies. 
In April, the appeals court denied the writ and vacated the stay order. The California courts refused to 
consider the surrogate’s complaints and refused to give her a hearing. 
In January 2016, the surrogate had filed a civil complaint in the Superior Court seeking a declaration that 
California’s Gestational Surrogacy Statute—Family Code 7962—was an unconstitutional violation of her 
rights and the rights of the children. She sought custody of the children based on their best interests. She 
also filed a complaint in federal district court. 

This article concluded by stating — 
What ensued in this case was a stunning denial of any semblance of due process. Judge Amy Pellman of 
the Superior Court of Los Angeles County denied the surrogate’s application for a continuance. She 
summarily ruled that the buyer was entitled to a judgment terminating the relationship between the 
surrogate mother and the children. She proceeded as if the petition was uncontested and barred the 
surrogate from producing any evidence. When the surrogate’s attorney brought up the buyer’s inability 
to take care of the children, Judge Pellman stated, “There’s no need for home study. There’s no need for 
representation of the children.” When counsel asked whether the well-being of the children was going to 
be considered by the court, Judge Pellman replied: “What is going to happen to these children once they 
are handed over to C.M. [the buyer], that’s none of my business.” The court observed that a best interest 
determination is required in other actions but surrogacy is an “exception.” 
The summary disposition of the entire case, without discovery, evidence, the opportunity to present the 
surrogate’s case, and without the buyer being required to answer the allegations of the Answer and 
Counterclaim is an outrageous insult to any concept of “justice” and respect for the constitutional rights 
of US citizens. 
As this case horrifyingly demonstrates, surrogacy is out of control in the United States. All those who 
care about justice, the Constitution, and human rights must fervently hope that the Supreme Court will 
decide to hear this case.  

This is the type of thing that happens in these commercial surrogacy arrangements. Admittedly, one would hope 
that that is an extreme case and not the norm. Nevertheless, the reviewer and others have been saying that 
Australian citizens should not be going overseas and participating in regimes of that sort, and that is why I have 
the amendment that is currently on the supplementary notice paper. 

I would also like to draw to members’ attention an article dealing with this particular case in which further analysis 
was provided. This article is dated 7 October 2017 and is titled “Surrogacy laws cruelly treat children as 
commodities”. I will not quote the entire article, but just a few sections of it. It says — 

Just check out the 2017 Emmys, where “A Handmaid’s Tale” won eight awards, including the Emmy 
for Best Drama. Variety wrote, “The series drew attention for its dystopian view of a society in which 
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women were forced to bear children, which seemed suddenly more relevant in the current political 
climate.” 

Curiously, the dystopian world in which poor women serve as the incubators for the ruling class is 
here, and it was on full display among the wealthy actors and producers who came to the Emmys to 
cheer for “A Handmaid’s Tale.” Nicole Kidman, who won an Emmy for “Big Little Lies,” spoke out 
forcefully at the ceremony against spousal abuse. She and her husband, singer Keith Urban, used 
a surrogate to bear a child. But Kidman had nothing to say about the abuse of surrogates that is built 
into the system of surrogacy. Kim Kardashian and Kanye West’s publicist have announced that they’re 
using a surrogate to give birth to a third child. Using a woman, using her body as a vessel rented for 
nine months. And “use” is precisely the right verb, one that means to consume, to exhaust, to expend, 
like money or any other marketable good. If you are skeptical of this claim, go to your computer and 
type in “surrogate mother” and see how many sites appear with this tagline, “How much does 
a surrogate mother cost?” 

It is not a religious fundamentalism that is fueling the surrogacy industry, but rather a consumer culture 
in which children are simply another commodity. This consumer culture takes its cues from the celebrities 
who model it for the rest of us as an aspirational brand. This dystopian world will be on trial for everyone 
to see if the Supreme Court grants cert in the case C.M. v. M.C.. 

That is the case to which I referred earlier. The article goes on to say — 

The United States is second only behind India in the number of women who serve as pregnancy 
surrogates. Who are these women? Well, for starters, they aren’t rich. The average payment is around 
$30,000. The current issue of New York Magazine reports that Kardashian and West are paying their 
surrogate $45,000. So, let’s split the difference. Carrying a child is nine months of work, 30 days a month, 
24 hours a day. (No pregnant woman gets to revert to her un-pregnant self in order to get a good night’s 
sleep.) At $37,500, that’s 6,480 hours at roughly $5.80 an hour with no overtime, less than minimum 
wage. Less than minimum wage for work that can carry health risks (see the $2,500 allowance for 
a caesarean delivery on the Fertility Source … four times what the average surrogate earns. And certainly 
far less than $4.5 million Kardashian’s engagement ring cost. 

But the power imbalance goes beyond the sweatshop wages paid for a woman’s flesh. In the case of 
C.M v. M.C., the issue is not money ($30,000 offered to the surrogate mother by a man, a postal worker, 
who could ill afford it), but the woman’s own moral agency and the children’s best interests. 

The article goes on to conclude — 

It is in this case that the whole subjugation of surrogates is exposed. When the woman brought her case 
before the California Family Court, she was treated, under the state’s Gestational Surrogacy Enabling 
Statute, as the mere container vessel the law holds her to be. 

The article goes on to say — 

Her body had been leased and the purchaser of the lease had all the power. The children were his. He had 
bought them, and he could dispose of them as he wished. 

There is a moment in the family court proceedings that should disturb us all, when the lawyer for the 
woman asked whether the well-being of the children was going to be considered. 

The court replied, 

“What is going to happen to these children once they are handed over to C.M., that’s none of my business. 
It’s none of my business. And that’s not part of my job.” 

What happens to children is my business, and your business, and the business of every citizen. But what 
happens to the women who bear them is our business, too. 

Debate adjourned, pursuant to standing orders. 
 


	HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACYLEGISLATION AMENDMENT BILL 2018
	Second Reading


